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APPEAL STAFF REPORT  
SUBSTANTIAL ISSUE DETERMINATION ONLY 

Appeal number...............A-3-MRB-08-031, Main Street Well Abandonment 

Applicants .......................Equilon Enterprises, Sara Heikkila 

Appellants .......................Marla Jo Bruton, Richard Sadowski, and Linda Stedjee 

Local government ..........City of Morro Bay 

Local decision .................Coastal Development Permit (CDP) Application Number CP0-124 approved 
by the Morro Bay Planning Commission on May 19, 2008. 

Project location ..............1840 Main Street and various locations within and west of the Highway One 
right-of-way at the intersection of Atascadero Road in the City of Morro Bay 
(APNs 065-182-003, 065-182-004, 066-332-003, and 068-324-019). 

Project description .........Abandonment of 68 groundwater monitoring wells. The wells will be filled 
with a mixture of concrete slurry and soil and abandoned in place.  

File documents................Final local action notice for City of Morro Bay CDP Number CP0-124; Morro 
Bay certified Local Coastal Program (LCP); CDP Appeal Number A-3-MRB-
08-031. 

Staff recommendation ...No Substantial Issue  

A. Staff Recommendation 

1. Summary of Staff Recommendation 
The City of Morro Bay approved a CDP for the abandonment of 68 groundwater monitoring wells used 
to monitor and assess the progress of a Regional Water Quality Control Board (RWQCB) required 
cleanup of methyl tertiary-butyl ether (MtBE) contaminated soil and groundwater originating from a 
now defunct gasoline service station at 1840 Main Street in the City of Morro Bay. The monitoring 
wells are to be abandoned because the RWQCB has determined that the MtBE contamination has been 
abated at the site, and has further directed the Applicants to destroy the wells. The Appellants contend 
that the remediation effort, including the drilling of the MtBE monitoring wells, has caused the City’s 
groundwater to become contaminated with nitrates, and that the monitoring wells should not be 
destroyed because they could serve to monitor resolution of this condition as well as other potential 
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contaminated groundwater that may impact nearby City wells. The RWQCB has indicated that the wells 
have served their purpose, that they have not resulted in the cross-contamination alleged by the 
Appellants, and that the issue of nitrates in the City’s water supply is a separate issue being 
independently investigated. In other words, the MtBE issue requiring the wells in the first place has 
been resolved and potential City groundwater contamination is not related to the MtBE monitoring 
wells. Although there may need to be additional investigation related to the City’s water supply 
independent of what occurs with these wells, these Applicants have resolved their issues with respect to 
the RWQCB-required MtBE cleanup, and the CDP for the abandonment of the monitoring wells is the 
conclusion of that effort. There is nothing in the LCP that would require these wells to be kept in place 
to help with a separate, independent, water supply monitoring (and potential remediation) effort.  

Thus, the appeal contentions do not raise a substantial issue with respect to the City’s CDP approval. 
Staff recommends that the Commission find that no substantial issue exists with respect to the grounds 
on which the appeal was filed, and that the Commission decline to take jurisdiction over the coastal 
development permit for the project. 

2. Staff Recommendation on Substantial Issue 
Staff recommends that the Commission determine that no substantial issue exists with respect to the 
grounds on which the appeal was filed. A finding of no substantial issue would mean that the City’s 
decision in this matter would be final (conversely, a finding of substantial issue would bring the project 
under the jurisdiction of the Commission for hearing and action).  

Motion. I move that the Commission determine that Appeal Number A-3-MRB-08-031 raises no 
substantial issue with respect to the grounds on which the appeal has been filed under Section 
30603 of the Coastal Act. 

Staff Recommendation of No Substantial Issue. Staff recommends a YES vote. Passage of this 
motion will result in a finding of No Substantial Issue and adoption of the following resolution 
and findings. If the Commission finds No Substantial Issue, the Commission will not hear the 
application de novo and the local action will become final and effective. The motion passes only 
by an affirmative vote by a majority of the Commissioners present. 

Resolution to Find No Substantial Issue. The Commission hereby finds that Appeal Number 
A-3-MRB-08-031 does not present a substantial issue with respect to the grounds on which the 
appeal has been filed under Section 30603 of the Coastal Act regarding consistency with the 
certified Local Coastal Program and/or the public access policies of the Coastal Act. 
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B. Findings and Declarations 
The Commission finds and declares as follows: 

1. Project Location 
The remediation site is located at 1840 Main Street on the northeast corner of the intersection of Main 
Street and Atascadero Road in the City of Morro Bay, and is the site of a former Shell Service Station 
(see Exhibit A). The former service station facility included three 12,000 gallon underground gasoline 
storage tanks. State Highway 1 is located west of the site, across Main Street. Highway 41 (Atascadero 
Road) is located immediately south of the site. West of Highway 1 is Morro Bay High School, the City’s 
Sanitary Sewer System, and four groundwater wells used by the City during seasonal periods of high 
water demand and during State Water Project delivery shutdown. Sixty-eight MtBE monitoring wells 
have been drilled in various locations on-site, within the State Highway 1 right-of-way, and areas west 
of the highway (i.e., in the vicinity of the High School and the City groundwater wells).  

From a hydro-geologic standpoint, the site is located in the southwest portion of the Morro Hydrologic 
Sub-area (Morro Basin) of San Luis Obispo County. The Morro Basin encompasses an area of 810 
acres, extending from the coastline to the convergence of the Morro and Little Morro Valleys. Morro 
Creek, a stream with headwaters in the Santa Lucia range, is the primary stream draining Morro Basin. 
Basin recharge is by infiltration of precipitation and from tributary watersheds upstream on the Morro 
and Little Morro Creeks. Under natural conditions, groundwater flows to the west in the Morro Basin 
and discharges into Estero and Morro Bays. Water quality in the Morro Basin up gradient of the 
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“narrows” area (i.e., the area generally east of Highway 1) is generally poor due to elevated nitrate 
levels cause by agricultural activity. The water quality down gradient of the “narrows” is generally 
acceptable in times of high groundwater levels, but is susceptible to seawater intrusion during times of 
drought and/or groundwater pumping during drought.  

2. Project Description 
The proposed project would allow for 68 groundwater monitoring wells, that have been used to monitor 
and assess MtBE contaminated soil and groundwater originating from a defunct gasoline service station 
site at 1840 Main Street in the City of Morro Bay, to be abandoned in place. The monitoring wells are to 
be abandoned because the RWQCB has determined that the MtBE contamination has been abated at the 
site, and has further directed the Applicants to destroy the wells. In accordance with State well 
abandonment standards, the well boxes and PVC well casings would be removed, and then each well 
would be backfilled with concrete slurry and soil to ensure that the wells are capped and there is no 
cross contamination of the groundwater from outside sources. See Exhibits B and D for additional 
project information, and see Exhibit D for the RWQCB’s May 9, 2008 report on this matter. 

3. City of Morro Bay CDP Approval 
On May 19, 2008, the Morro Bay Planning Commission approved CDP Application Number CP0-124 
(see Exhibit B for the City’s approval documents). Notice of the City’s CDP action was received in the 
Coastal Commission’s Central Coast District Office on June 2, 2008. The Commission’s ten-working 
day appeal period for this action began on June 3, 2008 and concluded at 5 p.m. on June 16, 2008. One 
appeal was received during the appeal period (see below).  

4. Appeal Procedures 
Coastal Act Section 30603 provides for the appeal to the Coastal Commission of certain CDP decisions 
in jurisdictions with certified LCPs. The following categories of local CDP decisions are appealable: (a) 
approval of CDPs for development that is located (1) between the sea and the first public road 
paralleling the sea or within 300 feet of the inland extent of any beach or of the mean high tide line of 
the sea where there is no beach, whichever is the greater distance, (2) on tidelands, submerged lands, 
public trust lands, within 100 feet of any wetland, estuary, or stream, or within 300 feet of the top of the 
seaward face of any coastal bluff, and (3) in a sensitive coastal resource area; or (b) for counties, 
approval of CDPs for development that is not designated as the principal permitted use under the LCP. 
In addition, any local action (approval or denial) on a CDP for a major public works project (including a 
publicly financed recreational facility and/or a special district development) or an energy facility is 
appealable to the Commission. This project is appealable because it involves development that is located 
seaward of the first public road. 

The grounds for appeal under Section 30603 are limited to allegations that the development does not 
conform to the certified LCP or to the public access policies of the Coastal Act. Section 30625(b) of the 
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Coastal Act requires the Commission to conduct a de novo CDP hearing on an appealed project unless a 
majority of the Commission finds that “no substantial issue” is raised by such allegations. Under Section 
30604(b), if the Commission conducts a de novo hearing and ultimately approves a CDP for a project, 
the Commission must find that the proposed development is in conformity with the certified LCP. If a 
CDP is approved for a project that is located between the nearest public road and the sea or the shoreline 
of any body of water located within the coastal zone, Section 30604(c) also requires an additional 
specific finding that the development is in conformity with the public access and recreation policies of 
Chapter 3 of the Coastal Act. This project is located between the nearest public road and the sea, and 
thus this additional finding would need to be made if the Commission approves the project following a 
de novo hearing. 

The only persons qualified to testify before the Commission on the substantial issue question are the 
Applicant, persons who made their views known before the local government (or their representatives), 
and the local government. Testimony from other persons regarding substantial issue must be submitted 
in writing. Any person may testify during the de novo CDP determination stage of an appeal. 

5. Summary of Appeal Contentions 
The Appellants contend that the remediation effort, including the drilling of the monitoring wells, has 
caused the City’s groundwater to become contaminated with nitrates, and that the monitoring wells 
should not be destroyed because these wells could serve to monitor resolution of this condition as well 
as other potential contaminated groundwater that may impact nearby City wells. According to the 
Appellants, nitrates have leaked from the sanitary sewer lines (which also pass through the boundary of 
the groundwater aquifer), and are being drawn into the City’s potable water supply during 
extraction/pumping of the City’s water wells. The Appellants do not reference any specific policies of 
the certified LCP in relation to these contentions. The most obvious LCP policy implicated is LCP 
Standard 17.52.090 that prohibits the discharge of any materials or compounds into the City’s water 
supply, and thus the Commission has generally construed the Appellants’ contentions to be in relation to 
this LCP Standard. Please see Exhibit C for the complete appeal document.1

                                                 
1  The City has indicated that it does not believe that the Appellants have standing to make an appeal because the Appellants did not 

participate in the local hearing process for this coastal permit (as required by Coastal Act Section 30801) and did not appeal the 
Planning Commission’s decision to the City Council (as required by California Code of Regulations (CCR) Sections 13111 and 13573). 
The Appellants contend that they provided written comments to the City in advance of the hearing on the well closure, and that the City 
should have noticed them regarding the Planning Commission hearing. They further maintain that they were not informed of any 
potential local remedies for challenging the City’s coastal permit decision and, when inquiring about same, were advised by the City 
that the project was not appealable to the Coastal Commission and any challenge to it should be taken up with the Regional Water 
Quality Control Board. In terms of notice, the City contends that they satisfied their noticing requirements by posting the site; 
publishing notice of the hearing in the San Luis Obispo Telegram-Tribune newspaper ten days in advance of the hearing; providing 
notice on the City’s website; and noticing all owners of property within 300 feet and all occupants of property within 100 feet of the 
subject site.  

 
Bracketing for a moment the questions of whether the Appellants should have been individually noticed and whether their written 
comments on the issue as opposed to the application before the City per se satisfy participation requirements, the City’s pre-hearing 
notice incorrectly indicates that the City’s decision on the well abandonment project is not appealable to the Coastal Commission when 
it is, and this same information was allegedly provided to these Appellants. As a result, the faulty notice quiets the lack of participation 
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6. Substantial Issue Determination 
A. Applicable LCP Policies 

LCP Standard 17.52.090 (Liquid or Solid Wastes). No discharge at any point into any public 
sewer, private sewage disposal system, or stream, or into the ground, of any materials of such 
nature or temperature as can contaminate any water supply, interfere with bacterial process in 
sewage treatment, or otherwise cause the emission of dangerous or offensive elements, shall be 
permitted, except in accord with standards approved by the California Department of Public 
Health or such other governmental agency as shall have jurisdiction of such activities.  

B. Analysis 
The RWQCB is the lead regulatory agency for overseeing corrective action and cleanup of releases from 
leaking underground storage tank systems and other similar sources. The RWQCB issued a report on 
May 9, 2008 indicating that as a result of remedial action and natural attenuation, groundwater and 
MtBE-impacted soil in the vicinity of the leak has been cleaned / removed and the need for further 
investigation or cleanup action has been eliminated (see Exhibit D). The RWQCB indicates that the 
wells have not resulted in the cross-contamination alleged by the Appellants. With regard to preserving 
the monitoring wells for use in detecting other potential contaminants in the groundwater basin, the 
RWQCB indicated that there was not a good technical reason to halt the abandonment of the wells. The 
monitoring wells, which are owned by the Applicant, have served the purpose for which they were 
installed. The RWQCB cannot order or require the owners to continue to maintain, be financially 
responsible, and operate the wells in order to monitor for something other than that which they were 
installed. Thus, in order to ensure that the monitoring wells could not be tampered with or act as a 
conduit for contamination of the groundwater and the City’s potable water source, the RWQCB directed 
the Applicants to destroy all monitoring wells.  

With regard to the nitrate issue raised by the Appellants, the RWQCB notes that this is a separate and 
distinct issue that is being investigated and, should it be warranted, remediation and clean up will be 
separately pursued. RWQCB staff indicates that there is little evidence that the two issues are linked.2 
The Appellants maintain that sewage and nitrates are making their way into the groundwater table via 
breaches in the sewer lines.3 However, not only is this a separate issue disconnected from the current 
application, but examination of the hydrological dynamics of the groundwater basin suggest otherwise. 
According to the City and RWQCB, the MtBE issue was first brought about by detection of MtBE at the 
City’s waste water treatment facility. MtBE that had leaked from the service station holding tanks was 
determined to be migrating with the groundwater and entering into the City’s waste water infrastructure. 
This was apparently due to the ambient pressure of the groundwater surrounding the waste water lines 
                                                                                                                                                                         

argument (for “good cause” per Coastal Act Section 30801) and eliminates the required exhaustion of local appeals (per CCR Section 
13573(a)(3)). In other words, based on the evidence provided, the Commission cannot conclusively determine that these appellants do 
not have standing, and, to err on the conservative side to ensure maximum participation as required by the Coastal Act, finds that these 
Appellants do have standing to file an appeal of the City’s action in this case. 

2  Personal communication from Burton Chadwick, RWQCB, to Mike Watson, Coastal Commission planner.  
3  The nitrate allegedly being bioxide, a common form of nitrate that is used in waste water pumping facilities to reduce odors. 
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being greater than that of the pressure of the effluent passing through the pipelines. Under these 
conditions, it is unlikely that sewage (and thus nitrates) is moving the other direction into and 
contaminating the groundwater.  

With respect to the Appellants claim that the excavation and drilling have breached the aquifer or 
somehow caused the groundwater to become cross contaminated with nitrates, the RWQCB explains 
that both MtBE and nitrates are highly soluble and follow similar hydrological paths. If the Appellants 
hypothesis were to hold, the tests that showed nitrates in the City’s production wells would also be 
expected to have shown MtBE in the water. However, this was not the case. Although most, if not all, of 
the 68 MtBE monitoring wells identified the presence of MtBE at some point in time, the City 
production wells never were contaminated with MtBE. Accordingly, it appears unlikely that the 
remediation effort (i.e., excavation of soils) or drilling of the MtBE monitoring wells breached the 
aquifer and/or somehow cross-contaminated the City’s production wells with nitrates.  

In fact, recent studies indicate that the source of the nitrates appears to be from agricultural runoff. In 
this respect, the City contracted with Cleath and Associates in December 2007 to identify the source of 
the nitrates in the water. Isotope tests (a test similar to a DNA test) performed on the water confirmed 
that the source of the nitrates was fertilizers from agricultural land upland of the well site. The results of 
the isotope tests, and the absence of fecal coliform and other typical waste water byproducts in the 
City’s production wells, appear to indicate that the nitrates did not originate from breaks in the nearby 
sewer line, as suggested by the Appellants.  

In sum, the Appellants raise a series of contentions that are valid concerns with regards to ensuring 
groundwater protection in Morro Bay, but these issues appear to be unrelated to the current project that 
is the culmination of an MtBE contamination episode at this location. The RWQCB has indicated that 
the monitoring wells have served their purpose in that regard, that they have not resulted in the cross-
contamination alleged by the Appellants, and that the issue of nitrates in the City’s water supply is a 
separate issue being independently investigated. In other words, the MtBE issue requiring the wells in 
the first place has been resolved, and potential City groundwater contamination is not related to these 
wells. Although there may need to be additional investigation related to the City’s water supply 
independent of what occurs with these wells, these applicants have resolved their issues with respect to 
the RWQCB and the CDP for the abandonment is the conclusion of that effort. There is nothing in the 
LCP that would require these wells to be kept in place to help with this separate, independent effort. 

Thus, the appeal contentions do not raise a substantial issue with respect to the City-approved project’s 
conformance with the certified City of Morro Bay LCP. The Commission finds that no substantial issue 
exists with respect to the grounds on which the appeal was filed, and declines to take jurisdiction over 
the coastal development permit for the project. 
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